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VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

March 2, 2016

David Mac_ennan, Cargill Chairman and Chief Executive Officer
Cargill, incorporated

P.O. Box 9300

Minneapolis, MN

55440-9300

Dave Powers. Plant Manager

Cargill Inc. Nutrena Feed / Cargill Animal Nutrition
4344 S. El Dorado Street

Stockton. CA 95206

Re: Notice of Violations and Intent to File Suit under the Federal Water
Pollution Control Act

Dear Mr. MacLennan and Mr. Powers:

I am writing on oehalf of California Sportfishing Protection Alliance (“CSPA”™) in regard
to violations o1 the Clean Water Act (the "Act”) that CSPA believes are occurring at Cargill
Inc.’s industrial facility located at 4344 S. El Dorado Street in Stockton, California (“Facility™).
CSPA is a non-profit public benefit corporation dedicated to the preservation, protection, and
defense of the environment. wildlife, and natural resources of the San Joaquin River, the
Sacramento-san Joaquin River Delta (the “Delta™), and other California waters. This letter is
being sent to Cargill Inc., David MacLennan, and Dave Powers as the responsible owners or
operators of the Facility (all recipients are hereinafter collectively referred to as “Cargill”).

This letter addresses Cargill’s unlawful discharge of pollutants from the Facility to Little
John Creek. which flows in the San Joaquin River and then flows into the Delta. The Facility is
discharging storm water pursuant to National Pollutant Discharge Elimination System
(*NPDES™) Permit No. CA S000001. State Water Resources Control Board (**State Board™)
Order No. 97-03-DWQ (1997 Permit™) as renewed by Order No. 2015-0057-DWQ (<2015
Permit™). The [987 Permit was in effect between 1997 and June 30, 2015, and the 2015 Permit
went into effect on July 1, 2015, As explained below, the 2015 Permit maintains or makes more
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stringent the same requiremients as the 1997 Permit. As appropriate, CSPA refers to the 1997
and 2013 Perniits in this ietier collectively as the “General Permit.” The WDID identification
nuinber for tae Facility listed on documents submitted to the California Regional Water Quality
Control Board. Central Valley Region (“Regional Board™) is 58391000172, The Facility is
engaged in ongoing violatians of the substantive and procedural requirements of the General
Permit.

Section 305(b) of the Clean Water Act requires a citizen to give notice of intent to file
suit sixty (60) days prior to the initiation of a civil action under Section 305(a) of the Act (33
U.S.C. § 13651a)). MNotice must be given o the alleged violator, the U.S. Environmental
Protection Agency ("EPA™) and the State jn which the violations occur.

As required by the Clean Waier Act, this Notice of Violations and Intent to File Suit
provides nouce of the violations thai have occurred, and continue to occur, at the Facility.
Consequenuy, Cargiil is hereoy placed on formal notice by CSPA that, after the expiration of
sixty days frum the date of this Notice of Violations and Intent to Sue, CSPA intends to file suit
in federal court against Cargill under Section 505(a} of the Clean Water Act (33 U.S.C. §
1365(a)). for violations of the Clean Water Act and the General Permit. These violations are
described more extensively below.

L Background.

On or about February 21, 1992, Cargill submitted a Notice of Intent to Comply with the
Terms of the General Permit to Discharge Storm Water Associated with Industrial Activity
("NOT”) to the State Board. On or about May 12, 1997, Cargill submitted another NOI. On or
about Feoruary 18. 2015, Cargill submirted an NOI{ to the State Board to comply with the 2015
Permit. In its NOIs, Cargili certifies that the Facility is classified under S1C codes 4221, 2047,
and 2048. "ihe Facility coliects and discharges storm water from its 11-acre industrial site
through at teasi five outtalls, On inturmation and belief, CSPA alleges that al! storm water
discharges from the Facility contain storm water that is commingled with runoff from the
Facility from arcas where industrial processes occur. The outfalls discharge to channels that
flow into Liitke John Creek. which flows in the San Joaquin River and then flows into the Delta.

The Kegional Buard has identitied beneficial uses of the Central Valley Region’s waters
and established water Gualiyy standards for the San Joaquin River and its tributaries, which
include Littie john Creek, in “The Water Quality Control Plan {Basin Plan) for the California
Regional ‘A aicr Quality Control Board. Central Valley Region — The Sacramento River Basin
and The San Joaquin River Basin,” generally referred to as the Basin Plan. See
http://www. waierbosrds.ca.goy /centraivailey/water_issues/basin_plans/sacsjr.pdf. The
beneficial uses of wicse water include, among others. water contact recreation, non-contact water
recreation, muuicipal and domestic water supply, endangered and threatened species habitat,
shellfish harvesting, and fisn spawning. 'The non-~contact water recreation use is defined as
“fu]ses o1 water for recreational activities involving proximity to water, but where there is
generally no budy contact with water, nor any likelihood of ingestion of water. These uses
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include, but ar¢ not limited to, picnicking. sunbathing, hiking, camping, boating, . . . hunting,
sightseeing, or aestietic enjoyment in conjunction with the above activities.” Basin Plan at I1-
1.00 - [1-2.00. Visible pollution, including visible sheens and cloudy or muddy water from
industrial arcas, impairs people’s use of Little John Creek, the San Joaquin River, and the Delta
for contact and non-contact water recreation.

The Basin lan establishes water quality standards for the San Joaquin River and its
tributaries. it provides that “[w]ater shali not contain floating material in amounts that cause
nuisance oi adversely affect beneficial uses.” Id. at 111-5.00. It provides that *“[w]ater shall be
free of disco.oration that causes nuisance or adversely affects beneficial uses.” Id. It provides
that “*[w]aters shall not contain suspended materials in concentrations that cause nuisance or
adversely aflcct oeneticial uses.” [, at [1-7.00. The Basin Plan also prohibits the discharges of
oil and grease. siating that ~[w]aters shal. not contain oils, greases, waxes, or other materials in
concentrations that cause nuisance, result in a visible film or coating on the surface of the water
or on objecis in the water. or otherwise adversely affect beneficial uses.” Id. at 111-6.00. The
Basin Plan provides that the pH shall not be depressed below 6.5 nor raised above 8.5. Id. The
Basin Plan requires that ~|waters shall be free of changes in turbidity that cause nuisance or
adversely afiect beneficial uses.” /d. at [11-9.00.

The LPA has published bencamarx levels as guidelines for determining whether a facility
discharging inausirial storm water has implemented the requisite best available technology
economically achievable ("BAT") and best conventional pollutant control technology (“BCT”).!
The following bencinmarks have been established for pollutants discharged by Cargill: pH — 6.0 -
9.0 standard units ('s.u.”): total suspended solids ("TSS”) — 100 mg/L; and oil and grease
(*0&G”) — |5 mg/L.

These oenchmarks are reflected in the 2015 Permit in the form of Numeric Action Levels
("“NALs™}. The 2013 Permit incorporates annual NALSs, which reflect the 2008 EPA Multi-
Sector General Permit benchmark vaiucs, and instantaneous NALs, which are derived from a
Water Boarc dataset. The following annual NALSs have been established under the 2015 Permit:
TSS — 100 mg/L and O&G — 15 mg/L. The 2015 Permit also establishes the following
instantancous NALs: pH —3.0-9.0 s.u.; 1TSS — 400 mg/L: and O&G — 25 mg/L.

IL Alleged Violations of the NPDES Permit.
A Discharges in Violation of the Permit
Cargill has violated and continues to violate the terms and conditions of the General

Permit. Sec.icn 402(p) ol the Act proaibits the discharge of storm water associated with
industrial activities. except as permitted under an NPDES permit (33 U.S.C. § 1342) such as the

' The Benchmark Values can be found at:
http://www.epa.gov/npdes/pubs/msgp2008_finalpermit.pdf and
http://cwea.org/p3s/documents/multi-sectorrev.pdf (Last accessed on March 1, 2016).
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General Perrait. The General Permit prohibits any discharges of storm water associated with
industrial activilies or authorized non-storm water discharges that have not been subjected to
BAT or BCT. Effluent Limitation B(3} of the 1997 Permit requires dischargers to reduce or
prevent pollutants in their siorm waier discharges through implementation of BAT for toxic and
nonconventional poltutants and BCT for conventional pollutants. The 20135 Permit includes the
same effluent iimitation. See 2015 Permit. Effluent Limitation V(A). BAT and BCT include
both nonstruciurai and structural measures. 1997 Permit, Section A(8); 2015 Permit, Section
X(H). Conventional pollutants are 7SS, O&G, pH, biochemical oxygen demand, and fecal
coliform. 4y C.F.K. §401.16. All uiher pollutants are either toxic or nonconventional. /d.; 40
CFR §401.13,

In addition, Discharge Prohibition A(1) of the 1997 Permit and Discharge Prohibition
HI(B) of tive 2043 termit poohibit the diseharge of materials other than storm water (defined as
non-stornt water diseharges) that discharge either directly or indirectly to waters of the United
States. Discnarge Prohibition A(2) of the 1997 Permit and Discharge Prohibition [H(C) of the
2013 Permit prohibit storm water discharges and authorized non-storm water discharges that
cause or threaen o cause poilution, contamination, or nuisance.

Receiving Vester Limitation C(1) of the 1997 Permit and Receiving Water Limitation
VI(B) oi'the 2413 Zermit prohibit storm water discharges and authorized non-storm water
discharges tha. adversely impact huniuin health or the environment. Receiving Water Limitation
C(2) of the . J47 Permiit and Receiving Water Limitation VI(A) and Discharge Prohibition (D)
of the 2015 Permit also prohibit storm water discharges and authorized non-storm water
discharges that cause or contribute to an exceedance of any applicable water quality standards.
The Genera; Permit does not authorize the application of any mixing zones for complying with
Receiving W ater Limitation €{2) of the 1997 Permit and Receiving Water Limitation VI{A) of
the 2015 Permnt. As a resuit, compliance with this provision is measured at the Facility’s
discharge monitoring locations.

Carglil aas discharged and cuntinaes o discharge storm water with unacceptable levels of
TSS, pH. ana otentaily owner poliutants in violation of the General Permit. Cargill’s sampling
and analysis results reported 1o the Regional Board confirm discharges of specific polutants and
materials other than stormi water in violation of the Permit provisions listed above. Self-
monitoring reports under the Permit arc deemed “conclusive evidence of an exceedance of a
permit licsion,” Nerra Ciun v Union (il 813 F.2d 1480, 1493 (9th Cir. 1988).

The foosowing dischinrges of pollutants from the Facility have contzined observations of
pollutanis i excess ol narrative water Guality standards established in the Basin Plan as well as
outside o1 the yarameters tor pil. They have thus violated Discharge Prohibitions A(2) and
Receiving Y aier Limiations (1) and (2 of the 1997 Permit; Discharge Prohibitions HI(C)
and 1II{D) and Receiving Water Limitations VI(A}, VI(B}, and VI(C) of the 2015 Permit; and are
evidence of ungoing viowutions of Erfiuent Limitation B(3) of the 1997 Permit, and Effluent
Limitation ¥4 ol tae 2015 Permit.
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: : Observed " Basin Plan Water Outfail
Date  : Paramieter . Concentiation/ | Quality Objectiy (as identified by the
| Conditions Hality Ubjechve Facility)
1172072013 | pH 6.2 s.u. 6.5-38.5s5.u. All Collection Points
4/8/2015 @ Narrative Cloudy " 111-9.00/ 111-5.00 West Outfall
3/11/2015  Narrarive Cloudy 111-9.00 / 111-5.00 West Outfall
2/6/2013 | MNarraive Ciouay I11-9.00 / [i1-3.00 West Qutfall
12/15/2014 © Narrative Clougy 11£-9.00 / 11-5.00 West Outfall
[0/31/20)4 . Narrative Clougy - 111-9.00/ T1-5.00 West Cutfall
2/6/2014 ' Cloud:ress  © 11-9.00/ [11-3.00 South Discharge Point
H1/29/2012  ™u Cloudiness - [11-9.00 /11-5.00 South Discharge Point
4/13/2012 Slightly murky  — 111-9.00 / 111-5.00 All Discharge Points
3/23/2012  Narraihve Slightly murky {11-9.00 /111-5.00 All Discharge Points

10/6/2011  Narrative

Shightly cloudy

111-9.00 / 111-5.00

All Discharge Points

The intTormeiion in the above woie reflects data gathered from Cargill’s self-monitoring

during the 20!
since March 2.

SZCEZ02012-2613, 201 2-2014, and 2014-2015 wet seasons. CSPA alleges that
2001 and continuing sirough today, Cargill has discharged storm water

contaminated with poiiutants o2 fevely tiat exceed one or more applicable water quality

standards. including but not limited w

o all-5353-83 s

gach of the following:

o Turnidity — Waters siuil be free of changes in turbidity that cause nuisance or
adversely afivet benelician uses, (Basin Plan at 111-9.00)
e Color — Water shail be tree of discoloration that causes nuisance or adversely
affects beneticial uses. (Basin Plan at {{1-5.00)

The following discharges of polluiants from the Facility have violated Discharge
Prohibitions A: 1) and A{Z) and Recelving Water Limitations C(1) and C(2) of the 1997 Permit;
Discharge Profiibizions 111(3) and 11:Cy and Receiving Water Limitations VI(A) and VI{B) of
the 2013 Permii: aad are evidence oi ongoing violations of Effluent Limitation B(3) of the 1997

Permit and Effiueni Limitation V(A} o

f'the 2015 Permit.

Observed EPA . Ol.ltfan
Date Furameier " Concentration Benchmark {as identified by the
- : Value / NAL Facility)
12/15/2014 © Teial Suspended Solids - 230 ma/L 100 mg/L All Discharge Points
12/2/2014  Tistal Suspended Solids - 643 mg/L. 100 mg/L. All Discharge Points
2/6/2014 . Total Suspended Solids @ 221 mg/L 100 mg/L All Discharge Points
11/28/2012 © Tutal suspended Solids .~ 1800 me/L 100 mg/L All Discharge Points
12/5/2011 & Toa! Suspended Solids © 1100 mg/L 100 mg/L. All Discharge Points
10/6/2011 - "oiz. swspended Solids 60 mg/l 100 mg/L All Discharge Points
5182011 “vamai susperdee Sobids - 180 mg/L 100 mg/L All Discharge Points
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The aiformation in e soove laole reflects data gathered from Cargill’s self-monitoring
during the 2010-2011, 2011-2012, 2012-2013, 2013-2014, and 2014-2013 wet seasons. CSPA
alieges thai since at least March 2, 201 1. Cargill has discharged storm water contaminated with
pollutants at levels that exceed the applicable EPA Benchmarks and NAL for TSS.

CHPA’s investigaion. wicluaing i review of Cargill’s Storm Water Pollution Prevention
Plan {"SW2PP™), Cargill’s analyviical resuaiis documenting pollutant levels in the Facility’s storm
water discharges v 2l in eavess of applicabie narrative water quality standards, the water quality
standard {or pH, and the ZFA benchmark values and NAL for TSS, indicates that Cargill has not
implemented BAT and BCT at the Facility for its discharges of TSS, and potentially other
pollutants \n vioiar.os ¢f Eitwwent Lamitation B(3) of the 1997 Permit and Effluent Limitation
V{A)of tine 2015 Pernit. i particuiar, Cargill's SWPPP indicates that “no storm water
managemsri Pracuices are reguired iihis tme.” Cargill was required to have implemented BAT
and BCT 2y o later than Goieber «. 592, or since the date the Facility opened. Thus, Cargill is
discharging polluted storm water asscelated with its industrial operations without having
implemented BAT and BC T

in acition. the numbers lsted ebove indicate that the Facility is discharging polluted
storm water in viviation ol i2ischarge Propibitions A(1) and A(2) and Receiving Water
Limitatioss O(1; and G2y of tae 1997 Permit: Discharge Prohibitions [H(C) and 1IKD) and
Receiving v, ater Limiwtions VHA) VI(B). and VIC) of the 2015 Permit. CSPA alleges that
such violations also have eccurred and will occur on other rain dates, including on information
and belief ¢very sigmiricant rain event 1nat nas occwrred since March 2, 2011, and that will occur
at the Faciiily subsequent i ihie date of Uns Notice of Violation and Intent to File Suit.
Attachmioss AL aiteched herclo, sets vorih cach of the specific rain dates on which CSPA alleges
that Cargiil iws discharged siorm wiler containing impermissible and unauthorized levels of TSS
and pH in viclaticn of Section 301(a; o the Act as well as Effluent Limitation B(3), Discharge
Prohibitions A¢1) and A2, and Recerving Water Limitations C(1) and C(2) of the 1997 Permit;
and Efflueni iniiaion Vi) Dischiarge Prohibitions 111(B) and HC) and Receiving Water
Limitations +'I(A) ana vils) ol the 2513 Fermit”

hese untawtul Gischarges hom the Facility are ongoing. Each discharge of storm water
containing wniy of ticse poliuiants consiiiies g separate violation of the General Permit and the
Act. Each dischaige of siorm water constitutes an unauthorized discharge of TSS, pH, and storm
water asscoialad wilin indusirial actiy 4y in violation of Section 301{(a) of the CWA. Each day
that the Facifity operates without implementing BAT/BCT is a violation of the General Permit.
Consisteni W ith i Tive-vear statuie o limitations applicable to citizen enforcement actions

s on e augencd table are all the days when 0.17 or more rain was observed at a
weather szation in Siockion, approximanzty 2.6 miles from the Facility. The station is called
"STOCK TN 3.2 55 8 o™ and the du was accessed via http://www.ncde.noaa.gov/cdo-
web/search ;i.ast secessed v Marehk 2. 20163,
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brought pursuant i the federai Clean Water Act, Cargill is subject to penalties for violations of
the General Fermit and the Act since Marcch 2, 2011,

B. Failure to Develop, Implement, and/or Revise an Adequate Monitoring
and Reporting Program for the Facility.

Tie 1997 Pennil requires fachaty operators 1o develop and implement an adequate
Monitoring and Repaorting Program betore industrial activities begin at a [acility. See 1997
Permit, § Bii). The 2003 Fernat inciudes similar monitoring and reporting requirements. See
2015 Permit. § XL Jhe privary objecive of the Monitoring and Reporting Program is to both
observe and 1o detect and measure the concentrations of pollutants in a facility’s discharge to
ensure cormpliance witi e Genaeral Zevmist’s discharge prohibitions, effluent timitations, and
receiving vater limiwations. An adequate Monitoring and Reporting Program therefore ensures
that BMPs urc etfectiven recucing did or ciiminating pollutants at a facility, and is evaluated
and revised whencyer appropriate o casuce compliance with the General Permit.

Sections B(33-(i6) v the 1997 Permit set torth the monitoring and reporting
requirements. As pact of the Monitering Program, all facility operators must conduct visual
observations of sturm waler discharzes and authorized non-storm water discharges, and collect
and analyze sampics 0i sworm waler discharges. As part of the Reporting Program, all facility
operators must iimaiy submit an Annual Report for each reporting year. The monitoring and
reporting recuiremcuis 61 the 2015 Permiz are substantially similar to those in the 1997 Permit,
and in severai mstEnees mose SIingeni.

i Failure w Conduct Sampling and Analysis

The 997 Pormil roquires dischargers to collect storm water samples during the first hour
of discharge ‘ran: the first swormi event o the wet season. and at least one other storm event
during the wet season. from all storry water discharge locations at a facility. See 1997 Permit, §
B(5). The 2613 Permi: nov. mandaies (e factlity operators sample four (rather than two) storm
water discharges from all discharge locations over the course of the reporting year. See 2015
Permit, $% X B ) 2. (53, >iorm waier dhscharges trigger the sampling requirement under the
1997 Permit ahen ey cocar quring iaciily operating hours and are preceded by at least three
working day s withowt stoon water aischurge. See 1997 Permit, § B(S)(b). The 2015 Permit
broadens this gqualiying storm even deiinition by requiring that the storm water discharges be
precedea by - % hotrs voaithous diseiacge from any drainage area in order to frigger the sampling
requirement. See 23135 Permit, § X1i3501 (o). A sample must be collected from each discharge
point at tie fueility. und i the even: that an operator fails to collect samples from the first storm
event, the operators mus? stli voiled: sampies from two other storm events and “shall explain in
the Annudi iseport sy e Grst storns event was not sampled.”™ See 1997 Permit, § B(5)(a). The
Facility nas repeaiediy viondied these monioring requirements.

As deseribed i tee raciin's Sworn Water Pollution Prevention Plan, there are five
discharge iwcations tor ihe Faciliny — tour discharge points which drain to the west of the
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property und une that Giscaarges to the south. Further, on information and belief, CSPA alleges
that there are at feast six Jischarge puinis which drain to the west of the property, for a total of
seven storim water outfalls at the Facility. However, during the past five years, Cargill has only
sampled and analyscd discharges from one storm water discharge location at the Facility.

Cargill has reported the discharge location on its Annual Reports as “All Discharge Points,” but
has failea to provide any expitaaiions as iv what this means or how those samples were collected.
Further. sonwe of tie laporaiory repos ailached o the Annual Reports refer to the sample
location as wie “West Discharge”™ but do not provide any specificity beyond that,

Thas. oo Inteiauiien and beticl. CSPA alleges that during each of the past five wet
seasons, Cargil! nas Laited w saiaple and analyze storm water discharges from six of its discharge
locations at uie racilits during ¢ach reguiid sampling event. This results in at least 12
violations of e Gelierar Ponnit for ¢aca wel season resulting in at least 60 violations. These
violations are ongoing. Consistent with the five-year statute of limitations applicable to citizen
enforcemend actions drought pursuant W the federal Clean Water Act, Cargilt is subject to
penalties for viotauons ul tne Genera! [ermit and the Ael’s monitoring and sampling
requiremeats strice Maren 2, 207 1.

ii.  Failure vo Conduct Visual Observations
Section B o 1997 Permi. describes the visual monitoring requirements for storm
water discriacges, Facil:tes are required 1o make monthly visual observations of storm water
discharges from all drainage areas (Section B(4)). Section B(7) requires that the visual
observations must represci: (e Tqualit. and quantity of the facility’s storm water discharges
from the storm evenrt.” The requirement w make monthly visual observations of storm water
discharges . continued i Section Xics of the 20135 Permit,

Or information aid beliet, CSPA alleges that Cargill failed to conduct monthly visual
observaiions of stonm vwaier discharzes i six of its discharge locations during the 2014-2015,
2013-201-. 261 E-2002 ane 2016-201 1 wet seasons, as Cargill made monthly visual observations
for only oac druinege ared duriag eacs o ihose seasons.” During the 2012-2013 wet season,
Cargill oniy performed montniy set season visual observations at four of its drainage areas — at
points labeled "WZ, Wi, Wl and W37 This results in at least 178 violations of the General
Permit. 't hese violations ure ongoing, Consistent with the five-year statute of limitations
applicable w. citizes aafurcement aeidons orought pursuant to the federal Clean Water Act,
Cargill is surrect Wopeaaides tor viciations of the General Permit and the Act’s monitoring and
sampling recuicenieits sinee March 2020 1L

3 CSPA notes that sometimes Cargil! conducted observations at “all drainage locations,” but
failed to speciiy Wit this rcans.

Notice of Violations and Intent to File Suit
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C. Suiiure 4y Complete Annual Comprehensive Site Compliance Evaluation

Section B(14) of the 1997 Permit requires operators to submit an Annual Report to the
Regional Board by July 1 ol each year. The 1997 Permit, in relevant part, requires that the
Annual Report include an Annual Comprehensive Site Compliance Evaluation Report (FACSCE
Report™). As part ol the ACSCE Report, the facility operator must review and evaluate all of the
BMPs to determine whetner they are acequate or whether SWPPP revisions are needed. The
Annual Report must 00 saened and certified by a duly authorized representative, under penalty of
law that thie Jaormation suamitted o aue. accurate. and complete to the best of his or her
knowledge. he 2003 Penmit now reguires operators to conduct an Annual Comprehensive
Facility Cg}z.u fanes baaluation (CAnanual valuation”) that evaluates the effectiveness of current
BMPs and e need for saditional By1Fs based on visual observations and sampling and analysis
results, Soc ZUS el §OAV. '

Inrormadoi: avahabio Lo USEA ndicates that Cargill has consistently failed to comply
with Sectivn 5ol4; o0 the 497 Peniit. and Section XV of the 2015 Permit. None of the
Facility’s AUSCE Repoits proyide an enpiznation of the Facility™s failure to take steps to reduce
or prevent Gigi levess of 1SS observed in the Facility's storm water discharges. See 1997 Permit
Receiving Water Limnation C{3) and Ci4} (requiring facility operators to submit a report to the
Regionai Seard descriving swrent and wiaimonal BMPs necessary to prevent or reduce
pollutants L‘i’;L.\:l’i& s condrindting an esoeedance of water quality standards); see also 2015
Permit § Xicip i ab,. & uriher, ihe Faniin s ACSCE Report for the 2014-2015 wet season was
entuel) pititk. These examples of faitures to assess the Facility’s BMPs and respond o
inadequacics a1 the ATSCE Reports negates a key component of the evaluation process required
in self-rmcnicring srograms sueh as tie General Permit. Instead, Cargill has consistently
proposed nintiaal 33Ps (ha falled w properiy respond to EPA benchmark and narrative water
guality starcorg & ~.;--...-UJ;..;L-\. s, 101 Viciaiion of the General Permit.

CsivA puns G arg-ai S NGLCE Tt i railures to submit accurate and complete ACSCE
Reports are 4 mm ey ol e Generwt Permit and the CWAL Cargill is in ongoing violation of
Section XV iihie Lul3 2oanit even d‘- the Facility operates without evaluating the
effectiveress ¢ B s and e need Hdumonal BMPs. These violations are ongoing. Each of
these violations is @ <eparate and di%tinct violation of the General Permit and the CWA. Cargill
is subject o civii penaiues or wi visisuons of the CWA oceurring since March 2, 2011,

L. Failure w Prepuce. iniplement, Review and Update an Adequate Storm
water Collution Prevention Plan.

Lnder e sl P tiw Mawe Board has designated the SWPPP as the cornerstone
of complianes with PN requirements ror storm water discharges from industrial facilities,
and ensurinz tnat odvratnes el eilitent wid teceiving water limitations. Section A(1) and
Provision E(¢2) of the 1997 et regquire dischargers to develop and implement a SWPPP prior
to beginning industrial activities thar meet all of the requirements of the 1997 Permit. The
objective Gilthe 35 7P racalrenten: 13 woidentily and evaluate sources of pollutants associated
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with industrial actiities that may affect the quality of storm water discharges and authorized
non-storrawar: dischargas from e iaciliiy, and 10 implement BMPs to reduce or prevent
pollutants associated with industrial acti\'itics in storm water discharges and authorized non-
stormwatcr discharges, Sce 1997 Permit § A(2): 2015 Permit § X(C). These BMPs must
achieve comnliance with the General Pe rmn s efﬂuelll limitations and receiving water
limitations. .o ensire complianee vtk aie General Permit, the SWPPP must be evaluated and
reviged as necessary. (UYT Penml $8 A9 J} 2015 Permit § X(B). Failure to deveiop or
implement & adeguate SWEPP, or upadie or revise an existing SWPPP as required, is a
violation of e General Permin. 2003 Fernit Factsheet § [(1).

Sections A=A U oi the (467 Perait set forth the requirements for a SWPPP. Among
other recuire. uenis, e 5% i‘rr mu:t nede: & poliution prevention team; a site map; a list of
significant inawecials handied and stored wt ihe site; a description of potential pollutant sources;
an assessimieint of powntial pollutant sources; and a description of the BMPs to be implemented at
the facility that will reduce or prevent polluants in storm water discharges and authorized non-
stormwater c.schaczs, 5r.c.iudina STl B3MPs where non-structural BMPs are not effective.
Sections Xiir) — Al ot e 2015 Pormi et Torth essentially the same SWPPP requirements as
the 1997 Perimit eucept that ans discaargers are now required to develop and implement a set of
minimum 2MPs, a5 weli as any advainced BMPs as necessary to achieve BAT/BCT, which serve
as the bas:s iwi conpliancy with the 265 Permit's technology-based effluent limitations and
receiving wates lmiiaiions. see 2007 Permit § X{H). The 2015 Permit further requires a more
COMIPIEiiens i ve assessinent of polentisi px iutant sources than the 1997 Permit; more specific
BMP desericnions: wne uin sdditional 32’ summary table identifying each identified area of
industrial aevivity, ine associated i muum. il puilutdm sources, the industrial pollutants, and the
BMPs being implemenicd. See ZulT Penait §3 XG)2). (4), (5).

1 0 arder 10 reduce or prevent pollutants in industrial storm
water discni ees: Bo0G i-aw:sci\'ucpu';;_;. rreventive maintenance, spill and leak prevention and
Tesponse. nihieiE ¢ arué;’wu snd waste saagement. erosion and sediment controls, an employee
training pm_‘ am, and ouaiily assurance and record keeping. See 2015 Permit, § X(H)(1).
Failure to imn.omeat abs o Biese mi 1 BMPs is a viclation of the 2015 Permit. See 2015
Permit Fact Sheet 2 (20, The 2613 Pernit further requires dischargers to implement and
maintain, e T eNient feas.oie. any ane ar more of the following advanced BMPs necessary 1o
reduce cr préyvaiti Gischiingls o poliaianis v industrial storm water discharges: exposure
minimizatios $3VETS, stanm weier cendainiment and discharge reduction BMPs, treatment control
BMPs. und ier cavances ANiPs. ree 2003 Permit, § X(HX2). Failure to implement advanced
BMPs as iiccissars 10 aciiove ;:ampii:'ncc with either technology or water quality standards is a
violation ¢ the 2G5 ey fa. Tre 2U15 Pe rmit also requires that the SWPPP include BMP
Descripticns a0 & SME sumimury Jaic. see 2013 Permit § X(HY4), (3).

-

Déspig ese cess By reaaanients, Cargill has been conducting and continues to
conduct incwitriad operaiivas o the @ aciiily with an inadequately developed, implemented,
and/or revised s POk,
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T W PP il o compny wiwi dection X(D)Y(1) of the 2015 Permit. Specifically, the
SWPPP fuils it describe the responsibiiities. duties, and activities of each of the team members;
and fails w jcentify the procedures to wentify alternate team members to implement the SWPPP
when regulariy assigned members are unavailable.

e WO s o coainy v Section X2 ) of the 2015 Permit by failing to
; Y g
document inc aciiaty s senadaling vperadng hours.

The SVYPP ails o comiply with lie requirements of Section X(E) of the 2013 Permit.
Specifically. the SWPPP map fails 1 include storm water drainage areas within the Facility
boundary: the ilow duection oo cach drainage areas and locations of storm water collection and
CONVEYANTE sySichis, assocwlvd discaarye wecaiions, and direction of flow.

Pt ;‘z‘-;-'-."iJP-' fmn 1Y wmpl} W }L;, wie reguirements of Section X(G)(1)(a) of the 2015
Permit, sullicg w0 doseribe all 1ndust i pracesses at the Facility.

The A PrF s o comply witn the requirements of Section X(G)(1)(e) of the 2015
Permit. The SWPPP fails w contain an assessment of the non-storm water discharges
("NSWDs "1 ai tae raciiity and a desenpticn of how all NSWDs have been eliminated. The
SWPPP vagucly réiics ob wi lnvestizaton for NSWDs that took place in 1992, and provides no
description or documentation of that investigation. On information and belief, CSPA alleges that
Cargill has fuiled 10 propeny assess e Facility for NSWDs.

Tioe SW 22 s o comiply widi L requirements of Section X{G)(2) of the 2015

s Teis e a narresive ussessment of all areas of industrial actlvny with
potentia; indusiria poduiani searces. Cargidl has failed to identify where the minimum BMPs in
different aocas ot e Facity will not udequately reduce the pollutants in the Facility's storm
water dischargars and 1o identify advanced BMPs for those areas.

The s% P2 s & cempiy wieh e requirements of Section X(H) of the 2013 Permit.
The SWre#l Suls o anpaenent and maicii the required minimum BMPs for material handling
and waste ii.dgenni. he SWPPP Gl to implement any advanced BMPs, specifically noting
that “ne siooi waler Manugement prac.ices are required at this time.” The SWPPP fails to
identify and ‘ustify cach minimum BMP or applicable BMP not being impiemented at the
Facility becaase thay Jo not reticet bes' industry practice considering BAT/BCT. The SWPPP
fails to incitoe 4 e savmnadizing cach iaentified area of industrial activity, the associated
industriai poiliii sOUrCes. kh\_ industr:al polhutants, and the BMPs being implemented.

Tl SWPEP fuils w comply witn e requirements of Section X(I) of the 20135 Permit.
The SWE2P Lils wo ineiude a Monitoring implementation Plan that complies with the 2015
Permit. ©he »WPES appeans o be vatiey void of a Monitoring Implementation Plan and all of
the requirein g o
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Most unpoitaathy, tic Factlity’s storm water samples and discharge observations have
consistently greaiiy excwedud 22A Lonnmuacks, NALs, and water quality standards,
demonstruting the failure of its BMPs 1o reduce or prevent pollutants associated with industrial
activities in twe Faciliny's discharges, Despite these exceedances, Cargill has failed to
sufficiently update the Facility's SWPPP. The Facility’s SWPPP has therefore never achieved
the Generai Vernni # oajecnve W identily wnd implement BMPs to reduce or prevent pollutants
associated w.th dustrial wiiviiies wi siormi water discharges and authorized non-stormwater

discharges.
USSPl als Carghin oo notice thad {1 violates the General Permit and the CWA every day
that the Fucinte vpeiaies voln an incdeanaicly developed, implemented, and/or revised SWPPP.

These v iciavons are vapoivg. ans CsPA Wil include additional violations as information and
data become availabie. Cargill is subject w civil penalties for all violations of the CWA
occurring since March 2, 2011,

I11. Persons Kesponsiioic tuir the Vioigtions.
{

ChEA puts Cargadl inc., David Maciennan, and Dave Powers on notice that they are the
persons respnsible for the violations described above. If additional persons are subsequently
identified as aiso being resronsible Tor the violations set torth above, CSPA puts Cargill Inc.,
David Macionaei, vag ave Jowens e adice that it intends to include those persons in this
action.

IV, Nuamie sod Address of Noticing arties.

Tl amic. waure s wnd telfepione auniber of California Sportfishing Protection Alliance
15 as follows:

B dorazings. mxecuinve Divw o r
Caiifurnia S porttisning Protection Afliance
3336 Aainics Avenue

Stociton, CA Y3204

Tel, 2003 203-5067

PSRN N

V. Coonsel

CSPA feswiaimeds wgal counsel to represent it in this matter. Please direct all

COMMUNIvit. 308 1

Dowias ) hermak
Michaei R, Lozeuu

ARl DT

=i LS el suste _:‘U
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Quiiang, Caiitornia 945067
Toil i 5.0) 8306-22400
doug ¢ iozeandrury .com
michice @lezeaudran.com

Y. Poaulties.

Pursvianlwe section 309(d) of the Act (33 U.S.C. § 1319(d}} and the Adjustment of Civil
Monetary Penaliies ior intlation (40 C.F.R. § 19.4) each separate violation of the Act subjects
Cargill 1 a peralty of up 10 $37.500 per day per violation for all violations. In addition to civil
penalties. Coi?oa vl seek Bnjunctive relief preventing further vielations of the Act pursuant to
Sections 20333 and ta) {35 U .S.C. §1363(4j and {d)) and such other relief as permitted by law.
Lastly, sccuin Sudiay oime Act (33 .80, § 1365(d)), permits prevailing parties to recover
COSIS and tegs, MCi LY Sitdamneys’ §

Y
[y

C5Pa believes this Nalice ¢f Visaations and Intent to File Suit sufficiently states grounds
for filing suit. TSP imends 1w iile & cidzen suit under Section 303(a) of the Act against Cargill
and its ageni- for Uie abave-referenced viclations upon the expiration of the 60-day notice
peried. However, auring i b0-day notice period, CSPA would be willing to discuss effective
remedies tor the viniations noted in this letter. If you wish to pursue such discussions in the
absence us ilgutivi, LS5 stiggests that »ou initiate those discussions within the next 20 days
so that they muy oo compicied betore tic end ol'the 60-day notice period. CSPA does not intend
to delay tiic filing o0 o ceanmaint inofederal court if discussions are continuing when that period
ends.

Sierely.
T 3

I - A

augias L Chermak

L azeau Drury LLP
Antorneys for California Sportfishing Protectien Alliance

ce via First-class miails OF Corporation, #18 West Seventh St., Los Angeles, CA 90017
Agent of Seryice vt Process for Cargill, Incorporated {(C0211761)
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SERVICE LIST — via certified mail

Gina McCarthy, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenuc. N W.
Washington. D.C. 2046()

Thonmas ilowasd, Fxecuiive Director
State Waier ioscurces Conwg Buacs
P.O. Box i

Sacranmcnivo, CA 9551 2-0110

Loretta Lynci. Ulb. Atomey Geaeral
U.S. Departrient o sustice

950 Pennsyivania Avenue, NoW.
Washington. DO 20330-006Gi)

Jared Blumenield, Regmonu: Adminisirator
US. EPs — =,
75 Hawthorne Strect

San Francisce, CAL w4163

on Y

Pamela C. O sodon. Dnecaiiye Offleer
Regionar W Qumity Control Board
Central % z1¢y &eg.on

11020 Sun Comer Jrive #200

Rancho Cordova, 8 93670-6114
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